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AGREEMENT

THE BOARD OF REGENTS OF THE NEW MEXICO STATE UNIVERSITY ~D

THE NEW MEXICO STATE UNIVERSITY FOUNDATION, INC.

This Agreement is made this ~ day of Pebroary
1881, by and between the New Msxico State University Foundation, Inc.
(the "Foundation”) a New Mexico nonprofit ecorporation, and the Board

of Regents of New Mexico State University ("NMSU"), =& public

corporation of the State of New Mexico.

RECITALS

WHEREAS, the Foundation cperates independently Efrom NMSU, but
exists for the sole purpose of assisting and supporting NMSU by
providing fund-raising services and othsr assistance to attract
privaté gift funds to enhance NMSUts instructional, research and

public service activities and te provide scholarship assistance for

' students to attend NMSU; and providing assistance in the management

and investment of NMSU gift and endowment funda; and
WHEREAS, the Foundation's Articles of Incorporation and Bylaws,
provided that the foregoing are the sele purpozes for which the

Foundation is organized; and
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WHEREAR, the Foundation im a nonprofic cozporatiss pnder the
lawa of the Btate of New Mexico and Lla a apparate and independont
legal entity from WMEUS, and

WIEREAB, the Foundetion is uniguely gualifisd to agaiat ths
fund-ralsing activities of NMAUL and

WHEREAE, WMSD desires the Foundation ke centinue to =elisit,
teceive, hoald, administer and invest for i, gifts made to and
for the benefit of NMBU, and NM3t desires to make avsailable to
the Feuhdation assistance to help meet thess cbjectivas.

NOW, THEREFORE, it is agreed aa

follows: 1. The Foundption agrans:

1.1. Te design ond implement fund=-raising programz in
consultation with NMED for the benafit of NMSU and its variousz

-t ‘somponents and e selisit, receive and accept rastristed or
unrestricted gifts of property, real or porspnal, finanedal or
~ othawwise, for the benefit of NMSU. Mader fund-raising cempaigns
‘ﬁhmll ke approved by the Frenident of NMBU or hiz designes.

l.2. To administer such gifte pcegrding te the terma .
specificd by the donor.  1# the donor dees not specify the terms
for which the gift ahall he used, the FPoundation shall admindster

the gift fox the bonefit of MMSU. Unlaea the terms of a gift

'creating t pormanent endowment or contributing funde te &an
already oxisting permanent endowment aspecify otherwise, the

principal
amcunt cf- all sueh gifts shall ke inveszted, fhe distribuntable
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earnings determined in accordance with the investment policy of the

- Foundation a3 may be approved by NMEU from time to time shall be

‘made available to NMSU and is programs.

1.3. To hold, manage, and invest for the benefit of NMSU,
money, ¢gifts and permanent endowments belonging to NMSU in
accordance with state law, and iﬁvestment rolicies adepted by the
Foundation and zpproved by NM8U. The Foundation further agrees +to

provide NMSU annually with a report concerning its investment

policies and the performan~e and returns received by it upon its

investments,

L.4. To inform NMSU monthly of any and all monies, funds and

"?‘property received and held by the Foundation for the benefit of

NMSD. To maintain an accounting system consistenf with generally
a&cepted‘accounting principles applicable to nonprofit foundations
and corporations.

.5, To establish procedures and do all things necessary to
retain the Foundation's legal status as a tax—exempt organization
rpursuant te Section 801(e¢} (3) of the TInternal Revepue Code or any
Fuccessor statute.

1.6, Teo manage the investments of the Foundation subject to
applicable legal principles and any applicable laws governing
investments by  charitable foundations and  to empleoy  such
professional advisors in connegtion with such investment management

a8 appears prudent,
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1.7. To cbtain suitable insuranze for the Foundation, ita .
Reerd of Directors snd weluntesra.

1.B. To eabtain and furnish anpually te NMSU an isdepasdent
finenclal audit of its operatieon prepared By an apcounting firm
felected hy the Fﬁundatinn.

2. NMBU hereby ressgnizes the value apd benefit beth ssonomic
tnd othaswise, whieh it obtainn fzom the above dascribed servicas
porformed by the Fewndation, and im eswsideration af these services
to be perfermed by the Feundption, NMED agress that it will auptnLt
the fund-raising program and ipvestment activitiss of tha Foundetion
on its behalf, L5 the fnllowing ways:

2.1, WMSU egzess to provide smploves staff support ta bhe
Foundatien. The staffing level, compensation and benwfits of
empleyaes, and other possennel matters shall be degided by NMSU.
These WMEU employees will maintain donor reeerds snd pazierm
administrative and ataff support functienz £ar the operations and
the fund-gajising activities of %ha Foundotlon. The Toundation
tetndns the rieht to contract dirsctly with sueh pozsons or entitiaes
an it deems nespssary t& cazry ouk its functionm, sueh as fuﬁd-
raicing gopsultanta, ac:nﬁntantm, aitorneys and inveastment manogera.

2.2, NM3Y agreesa to continue to provids sther suppest
DepesLaTy for the Foundation's operstien st levels determined

appropriate by NMSD in consulkotisn with the Board of Directers of
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the Foundation, ineluding data brocesasing, some consumable office
suppliss, teléphone service, and routine business and financial
Bervices. |

2.3. NM3U grants to thes Foundatien a pexmit to use office
Space and office furnishings on the campus of the University as
NMSU  determines appropriate from time to time. Utilities,
maintEnénce and repairs, and propexty insurance will be provided
by KNMBU. The Foundation may use appropriate NMSU facilities fop
its events in accerdance with NMSU's policies, No additional
rental shall be paid by the Foundation for this permit5

2.4, NMSU agrees to authorize and encourage its employees Lo

solicit gifts to the Foundation for the benefit of NM3U and

authorizes the 'Foundation to solicit and acecept gifts im the
Foundation's name for the benefit of NMSU in accordance with
Foundaticen policies and guidelines appreved by NMSU.

3. NMSU and the Foundatiocn agree that gifts to the
Foundation must be administersqd dccording to the terms specified
by the donors. Unrestricted gifts recei ved by the Foundation may
be restricted to use(s) designated by the Foundatien for the
benefit of NMSU. Once funds have bean deposited or tranaferred to
NM2U, the NM8U gift income spending policy will apply to the use
of those funds.

4. NMSU recognizes the Foundation's need to and agrees that

the Foundatlion may assess a reasonable servicas charge against the
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earnings of the endowment peol and retain the proceeds Zfeor the
rurpeose of supperting the Foundation's ecosts in carrying out the
fund-raising programs and activities and support functimﬁs of the
Foundation, | |

5. Recognizing that the funds and money held by the
Foundation wounld include not only money and property which have been
given to the Foundation by donors for thé benefit of NMSﬁ, But also
gifts and en@owments which have been given to NM3U, and then placed
with the Foundation by NMEU for investment and management, NMSU and
the Foundatiﬁn agteé:

3.1, The Foundation agrees that 4t will maintain accurate
racords of its donors and all gifts and property received by it fer
the benefit of NMSU and accurate records of all property and funds
placed with it for investment and management by NMSUi and

5.2. The Foundation agrees that itlwill develop internal

control procadures and guidelines for the collection, distribution

and expenditure of Foundation funds to assure that such funds are
being used for the benefit of NMSU and its programs and services and
that such uses and expenditures arxe not in vieclation of any state or
‘fédéral lé%é or regulations, which control procedures sﬁéll be
approved by NMSU,

5.3. The Ffoundation agrees o obtain the approval of the
President of NMSU or his designee before accepting any gifts for

purposes of establishing any new programs at NMSU or before
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accepting any gift with any restrictive terms or conditions not ip
accordance with the Faundatiﬁn and/or NMSU's gift pelicies. The
Foundation further agrees that it will advise donors that a
rastricted gift for purpeses of establishing any new or additional
programs at NM3U, or any gift of broperty in kind not in accordance
with the NMSU and Foundation gift policies, may net be accepted
without the approval of the Executive Committee of the Foundation
and the approval of NMSU, |

5.4. NMSU and the Foundation agree that once funds belonging
Lo or in the possession of the Foundation, are transferred to NM=2U,
1nclud;ng its varicus departments and brograms, that it will be
NMSU'g responsibility to assure that such funds are properly
expended in acecordance with donor's intent, NMSU guidelines and
prmcedux@sland state and federal laws and requlations.

5:5. The Foundation agrees to abide by NMSU's established
guidelines for +the identification of funds rece.ived
Foundation belonging to NMSU, and funds received by NM8U belonging
to the Foundation. The Foundation further agrees that it shall
comply with all guidelines developed by NMSU for purposes of
determining the proper identity of the recipient of such funds and
gifts including appropriate documentation upon which each may rely
as reflecting the intention of'the donor as to the identity of the
intended recipient and ‘the purpose and restrictions intended to be

impozed by the donor.
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5.8. NMSU and the Foundation agree o sstablish a common ear
similar format for restricted gift and endowment agreemsnts that
each will use for accepiing restricted gifts and endewments %o the
extent practicable. | - |

€, The Foundation is hereby licensed to use the name "New
Mexico state University" and other trademarksland logos of NMEU in
comnection with its fund~raising activities. The Foundaticn
acknowladges thaﬁ this i= g ndnexclusive license. The Foundation's
use of s3uch trademarks, tradenames and logos, must be consistent
with MM5U's policies pertaining te such use.

7. The Foundation agress <to comply with any NMBU policies
‘regardmng NM3U affiliated organizations as may be adopted by the
RBoard of Regents and agreed to by the Axecutive Commititea of the

Foundation.

The Foundation agrees that it will submit *o NMSU for any

amendments to its Articles of Incorporation or

B . approval, Bylaws.

9. The term of this Agreement shall be indefinite, subiect to
amendment by mutual agreement in writing'of the parties, Ei ther
- party may terminate this agreement with ninety (50} days written
notice to the othexr party. In the event of termination by sither
party, the Foundstion =z= directed by NMSU at that time, shall
centinue to sdminister the funda and property of NMSU held by 1t for

management and investment in accordance with the instructions

PROPOSZED AGREEMENT



and policies of NMSU or in the alternative, at the direction of
NMSU, provide for an ordexly transfer of such assets and the
responsibility for the managamenﬁ thereof, to NMSU or its designee.
in the event of a termination of thia agreament, under
circumstances where the Foundation has not lost ita desmgnai;on as
a section 501 (a) (3) organization for the Bupport of NMSU, the
Foundation shall continue to held and administex its assets and
endowments and trusts in accordance with the state law, Internal
Revenue Code, and the donor's intentions as expresséd in the gift
agreement, endowments and trusts documents whereby such assets and
property was tlansferxad and/ or donated to or placed with the
Foundation all for the benefit of NM3U in accerdance with the terms
and responsibilities created by the gift instrument and/or
SUpporting documentation. The Foundation, where specifically
designated as trustee or denee by appropriste written instrument,
shall continue to administer such accordance
with its responsibilities under such instrument for the benefit of
NM8U, so long as the Foundation remains a qualified Internal
Revenue Code szection 501 (C) {3) oxganization for the benefit and.
sSupport of NMSU. |

10. The parties acknowledge and recognize that the ability

of NMSU o fulfill its obligations under this agreaement and as

«reated pursuant to the terms of paragraph 2 hereinabove, are

subject to the availability of legislative appropriations of funds
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Lo meet the expenses of NMSU; and to budget authorizations by tha
Board of Regents of NMSU for such purposes.

11. The Foundation agrses that its primary administrative
officer now referred to as its executive secretary in itz Bylaws
shall be an officer and employee of NMSU who shall have been
mutually agreed upon by the Foundation and NMEU, to serve za the
primary administrative officer of the Foundation.

12. EBxcept for travel reimbursements for actual and
hecessary travel and other expenses incurred for authorized NM3U
or Feundation purposes, all coengulting fees, loans, perguisites,
or other benefits provided to or dn behalf of any NMSU employee,
other than a studant emplqyédi by the Foundation, 'shall‘ be
approved by the President §f ‘NMSU or his designee. Benefits,
Perqguisites, fees to or on behalf of non-NMSU emﬁloyeea zhall he
determined in the socle ‘discretion of Foundation, and shall e
reported annually to the President or his designaa.

13, Tiﬁe iz of +ha eséence in the performance of this
agreement. This agreement. shall be interpreted according to the
laws lof the state of New Mexicm. A1l ﬁrior "policies  and
guidelines bfwthe Féﬁndation which have been approvead by wMBU,
are hereby considered to ba incorporated inte this agreement
except as gpecifically contradicted by the terms of this
agreement. It Is further agreed that all future agreements
between NMSU and the Foundation, including any amendments to “his

agreement, shall bhe
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in writing and shall act be effective until the zmme havs been
appreved by NMIU or iis deelisMee and by the Poundation acting by
and through itz #cazd of Directors or Executive Committee.

IN WItHESS WHEREQF, the parties herete have sawnsed this

Agrgement to ba exesuted.

Wew Mexico state University The Board of Regents of the
Foundatien, Inc. Wew Morico state Usiverssity
By
By

This Rgreement was approved st a regular called meeting of the Beard of Diractors of New
Mewico State Univeraity Foundation, Inc. held on February 11, 1001 by a vete of 4 in favor and none
oppoged,

Thiz Agreement vas approved at » rogular called mepting of the Brard of Regents of New Mewico
State University held op February 28, 1991, by s vote of three ib favor and none ppposed,
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