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COMMISSIONER OF PUBLIC LANDS
STATE LLAND OFFICE
STATE OF NEW MEXICO

BUSINESS PLANNING LEASE No. BL -1 43S

This Lease is entered into by and between the New Mexico Commissioner
of Public Lands (“Lessor”) and Solo Investments, LLC, a New Mexico limited
liability company (“Lessea™. This lease is made effective as of the 1% day of

January, 2007.

1. DEFINITIONS. Definitions set forth in State Land Office Rule 9, 19.2.9.7
- === . .NMAG-are-incorporated-herein-unless otherwise defined below.

a. Assighment means any direct or indirect transfer of Lessee’s interest in
this Lease or improvements, including but not limited o any conditional transfer

or transfer by operation of law and specifically including any express conveyance
or other disposition of this Lease,; the transfer of Lessee's interest by merger,

consolidation, or similar business combination; any transaction by which the
majority or the controlling ownership of Lessee is transferred.

b. Collateral Assignment means the conditional assignment to a creditor as
security for a debt of Lessee's personal property interest in the Leasshold Estate.

¢. Effective Date is the date shown in the opening paragraph above and is
the date upon which the parties agree that this Lease becomes binding and

effective, regardless of the dates of signatures.

d. Hazardous Material means oil, petroleum producis, explosives,
inflammables, PCBs, asbesios, formaldehyde, radicactive materials or waste, or
other hazardous, toxic, or contaminated materials, substances, poliutants or
wastes, including without [imitation any substance, waste, or material which is
defined or lisied as a "hazardous substance”, "hazardous water’, "hazardous
material”, "toxic substance", or "regulated substance” in or pursuant to the
Resource Conservation and Recovery Act, as amended, the Comprehensive
Environmental Response, Compensation, and Liability Act, as amended, and the
Federal Clean Water Act, as amended.

e. Improvements means any of the following:

(1) any item of tangible property developed, placed, or constructed by
a Lessee on or for the benefit of Trust lands including, but not limited 1o,
huildings, roadways, utilities and permanent equipment and fixtures; and,

(2)  any water rights appurtenant to the Leased Premises, including
without Jimitation any water rights developed or used on the Land; and

W
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(3)  any other rights or privileges obtained or developed in connection
with a Lessee's use of Trust lands inciuding, but not limited {o, development

rights and approvais,

f. Improvement value credit is a credit approved by the Commissioner to
be given to a Lessee at an auction of an interest in the Land, or to be paid o a
Lessee by a subsequent lessee, purchaser, or other successor in interest other
than Lessor, for the value of designated improvements. Valuation of certain
improvements and the Improvement Value Credit shall be determined as set
forth in Paragraph 14 of this Lease. The amount, if any, of any improvement
vaiue credit shall rest in Lessor's reasonable discration consistent with State

Land Office Rule 8 (1.2.9 NMAC) and Paragraph 14 below.

g. Holding Over means, upon ihe expiration, termination, or cancellation of
this Lease, any act or conduct of Lessee, including, but not limited to, any
unapproved entry upon, occupancy, or use of all or any part of the Land by
Lessee, or its agents, or by any of Lessee's improvemenis if unapproved or
required or ordered removed. '

h. Land or Leased Premises means the surface estate of cerain Trust
land iocated in Dofia Ana County, New Mexico, as more particularly described in
Exhibit “A” attached hereto, together with all Permanent Improvements.

i. Lease Anniversary means an anniversary of the Effective Date of this
Lease. . '

Js Leasehold Estate means the contractual rights and obligations of Lessee
under this Lease, which is a personal property interest and is not a real propery

interest.

k. Local Government means the County of Dofia Ana and City of Las
Cruces.

I. Market Value means the most probable price, as of a specific date, in -
cash for which the specified property should sell, assuming in the case of Jand
the sale of a fee simple estate, after reasonable exposure in a competitive
market under all conditions requisite to fair sale, with the buyer and seller each
acting prudently, knowledgeably, and for self interest, and assuming that neither

is under undue duress,

m. Project means (1) applying to the City of Las Cruces (the “City”) for
annexation of the Land into the City, provided that the City is legally permitied to
do so, and using reasonable efforts to obtain approval of such annexation;
(2) preparing @ master plan for development of the Land and submitting such
plan to the Local Government for approval and using reasonable efforts to obtain
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approval of such plan; (3) applying for, and using reasonable efforts to obtain,
approval from the Local Government of reasonably desirable zoning of the Land,;
(4) at Lessee’s discretion, applying for, and using reascnable efforts to obtain,
approval from the Local Government of subdivision of the Land; and (5) at
Lessee’s discretion, constructing the infrastructure necessary or desirable for any

approved subdivision of the Land.

n. Project Plans means plans that govern the use and development of the
Land o accomplish the Project, including, but not iimited te, a master plan and
any related studies, any subdivision plat(s), any other land use plans required by
the Local Government; any application for annexation for and terms of
annhexation; and any amendment or modification of any such master pian,
subdivision plat or other land use plan. Prior to submittal to any Local

Government, Project Plans must be approved by Lessor.

0. ROWs means rights-of-way and easements. ROWSs do not create or
convey a fee simple interest in the Land, but shall in all cases be limited to a
specified use and terminate after a fixed number of years or when the specified

use ceases, as Lessor may deem appropriate.
p. SLO means the New Mexico State Land Office.

g. SLO Rules means all current and future constitutional provisions,
statutes, regulations and rules goveming Trust land.

r. Trust means the [and trust established and confirmed by the Enabling Act,
Act of June 20, 1810, 36 Statutes at Large 557, Chapter 310.

2. LEASE.

2.1 Lessor grants Lessee the right to use, enter upon and conduct
activities with respect fo the Land in accordance with the terms, conditions,
covenants and reservations of this Lease, which right is subject to all existing and
valid rights and reservations of record at the State Land Office or the lLocal
Government and all rights and reservations stated in this Lease.

2.2 This Lease is not subject 1o public use under an easement issued
by Lessor to the New Mexico Department of Game and Fish.

2.3 If more than one person or entity is denominated as Lessee, all
such persons or entities shall be jointly and severally liable under this [ease.

24 This Lease inciudes, as additional terms, the provisions of all
applicable 8L.O Rules. :
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3. Reservations,

3.1 Lessor reserves all minerals, including hut not limited to oil, natural
gas, helium, carbon dioxide, coal and lignite, uranium, saline, brine, copper, iron,
lead, talc, barite, gold and silver, precious and semi-pracious stones, caliche,
building stones, shale, clay, sand, gravel and rock for crushing, and further
reserves geothermal resources and other natural resources and deposits of
whatsoever kind, located in, under, or upon the Leased Premises. Lessor further
reserves all rights of access, ingress, and egress over, through, or across .the
Leased Premises that are or may become necessary or convenient to the
exploration, development, conservation, or production of any such minerals or
resources, including the right to grant rights of way for such purposes.

3.2 Lessor reserves the right to grant rights-of-way and easements
over, upon, or across the [eased Premises for any purposes whatsoever,
including, but not limited fo, public highways, railroads, tramways, telephone,
telegraph, and power lines, irrigation works, conservation, environmental or
remediation studies or work, sewer lines, drainage ditches, mining, or logging.
Lessor's exercise of this right during the term of this lease shall conform io any
land use plans that Lessor, Lessee and the Local Government have approved.

3.3 Lessor reserves all right, title and interest in or to the Land not
expressiy leased to Lessee under this Lease.

3.4 This Lease is also subject fo all rights, reservations and
encumbrances of record at the State Land Office or in Dona Ana County and the
rights of way and encumbrances specifically set forth in Paragraph 4 below,

4. LEASE SUBJECT TO PRE-EXISTING SLO LEASES AND EASEMENTS.
This Lease is subject to all existing easements, rights of way and other
encumbrances as shown in the attached Exhibit "B.”

5. WATER RIGHTS. No water rights shall be used, placed, or developed on the
Leased Premises withoui the express, written consernt of Lessor. All water
appropriated shall be pursuant to state law and regulations. Any water rights
used, placed, or developed on the Leased Premises are herein and hereby
deemed fo belong to Lessor, and all such rights shall be developed in the name
of Lessor, Lessee agrees to execute any documents necessary to effectuate the

intent of this provision.

6. CONDITION OF LAND. |lessee leases the Land based on Lessee's own
inspection of, and judgment regarding, the Land in its “AS 18" condition with all
faults, including the environmental condition of the Land. Lessor makes no
representations or warranties of any kind or nature whatsoever with regard to the
condition of the Land or its fitness or suitability for any particular use.
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