STATE OF NEW MEXICO

COUNTY OF SANTA FE

FIRST JUDICIAL DISTRICT COURT

STATE OF NEW MEXICO, ex rel. FRANK C. 

FOY AND SUZANNE B. FOY,



Qui tam Plaintiffs,

vs.



D-101 CV-2008-1895

VANDERBILT CAPITAL ADVISORS, LLC, et al.,


Defendants.

MEYNERS’ + CO., LLC’S RESPONSE TO PLAINTIFFS’

MOTION FOR CONTEMPT AND ENFORCEMENT OF SUBPOENA DUCES TECUM

Meyners + Co., LLC, by and through its attorneys of record, Bregman & Loman, P.C. (Eric Loman) submits the following in response to Plaintiffs’ Motion for Contempt and Enforcement of Subpoena Duces Tecum.  

Introduction

In February 2009, Plaintiffs served a subpoena duces tecum on non-parties Moving America Forward Foundation (“MAFF”) and Amanda Cooper.  Ms. Cooper apparently retained counsel to respond to that subpoena, who sent a letter to Plaintiffs on February 17, 2009.  That letter advised Plaintiffs that MAFF no longer existed, as it was formally dissolved on December 17, 2008, and therefore could not respond to the subpoena.  That letter also objected to the subpoena as it related to Ms. Cooper as it sought virtually any conceivable document that has ever been produced or possessed by MAFF without any limitation on scope, timeframe or substance.  Ms. Cooper, through her attorney also offered to execute an affidavit to the effect that no party to this action, nor any person or entity mentioned in Plaintiffs’ Complaint ever made any contribution to MAFF.  Whether Plaintiffs ever responded to this offer is unclear.  Approximately four months after Plaintiffs and Ms. Cooper’s counsel exchanged letters, Plaintiffs filed the instant Motion, seeking to hold MAFF and Ms. Cooper in contempt for not producing the wealth of documents listed in the subpoena.


Plaintiffs’ Motion also asks the Court to order Meyners + Co., LLC (“Meyners”), a Defendant in this action, to produce all records that would be responsive to the subpoena served on MAFF and Ms. Cooper within three days.  Meyners was not served with the subpoena, nor was the subpoena directed at Meyners in any fashion.  Meyners respectfully submits the following in response to Plaintiffs’ Motion.
Argument

Plaintiffs’ Motion is ostensibly brought pursuant to Rule 1-045 NMRA, which governs subpoenas on non-parties.  However, Plaintiffs also ask the Court to order Meyners to produce these documents, despite that Meyners is a party to this action and not the subject of the subpoena. Plaintiffs served most, if not all Defendants with absurdly broad and vague discovery requests.  This Court has already ruled that Defendants will not have to incur the enormous cost of responding to those requests until the Court rules which, if any, parties have a viable claim set forth against them in Plaintiffs’ Complaint.  

The discovery requests served on Meyners with the Complaint, requested the documents that Plaintiffs’ seek by the instant Motion.  Request for Production No. 16 seeks documents relating to several entities, including MAFF.  Interrogatory No. 5 seeks identification of every communication between Meyners and “political organizations such as those mentioned in the requests for production.”  See Exhibit “A”.

Plaintiffs’ Motion is nothing more than an attempt to circumvent the Court’s prohibition on discovery.  Our courts have held that the actions taken by Plaintiffs are improper and not allowed under our rules of civil procedure.  See Wallis v. Smith, 130 N.M. 214, 219 (2001) (holding that when a “privilege is asserted in response to interrogatories, counsel cannot unilaterally disregard the privilege and then issue subpoenas to sidestep the procedure outlined in Rule 1-033 for resolving the dispute.”)  In Wallis, the Court adopted language from another jurisdiction, noting that “[S]uch a practice is fundamentally unfair and violates all sense of civility and decency.” Id. (citing Keplinger v. Virginia Electric and Power Co., 537 S.E.2d 632, 646 (W.V. 2000)).  Our Supreme Court noted that if it were to “allow the use of Rule 1-045 to circumvent the discovery objection, the discovery rules and the protections afforded by them [would be] rendered meaningless.” (internal citation omitted). Id.  Plaintiffs may not use the subpoena to invalidate the Court’s prior discovery ruling, and their Motion should be denied.   

Furthermore, Plaintiffs are attempting to enforce the subpoena on Meyners, despite that Meyners is not even the subject of the subpoena, nor was Meyners served with it.  There is no provision in Rule 45 that allows a party issuing a subpoena to enforce it on a party not listed in or served with the subpoena.  Plaintiffs’ Motion should be denied.  
Conclusion

By their Motion, Plaintiffs seek to circumvent the Court’s discovery ruling by attempting to enforce subpoena served on non-parties on Meyners.  First, the subpoena was neither directed to nor served on Meyners, and Meyners should therefore not be required to respond to it.  Second, our courts have held that a party may not used a subpoena as a method of sidestepping discovery rules.  As such, Plaintiffs’ Motion should be denied.  

WHEREFORE Meyners respectfully requests that Plaintiffs’ Motion for Contempt and Enforcement of Subpoena Duces Tecum be denied.
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